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Discrimination Questionnaires 

With effect 6 April 2014 the statutory 
discrimination questionnaire process 
has been removed. ACAS has       
however published guidance on their 
website on how potential claimants can 
put questions to their employer and 
there is a simple six step process that 
can be followed. 
 

Minimum Wage 

From 1 October 2014 the national 
minimum wage hourly rates take effect 
as follows; 

 Adult rate for those aged 21 or 
over increases from £6.31 to 

£6.50; 

 For those aged 18 or more but 

under 21 it increases from 

£5.03 to £5.13; 

 For 16 and 17 year olds, it    
increases from £3.72 to £3.79; 
and 

 For apprentices, it increases 

from £2.68 to £2.73 
 

A week’s pay 

When calculating statutory redundancy 
pay the statutory cap on a week’s pay 
has increased from £450 to £464. 
 

ET Fees 

UNISON’s judicial review was not   
successful although UNISON is       
appealing. 

Materni ty Leave: Surrogacy          

Arrangements 

The European Court of Justice (ECJ) 
has ruled that the Pregnant Workers 
Directive does not provide the right to 
maternity leave to a commissioning 
mother (the commissioning mother is 
not the birth mother) who has a baby 
through a surrogacy arrangement. 

UK legislation does not provide a right 
to maternity leave and pay unless the 
mother has given birth to the child or a 
right to adoption leave  and pay unless 
the child has been adopted. 
 

Statutory Sick Pay 

The welfare benefits up-rating order 
has increased SSP to £87.55 a week 
from 6 April 2014. 
 

Flexible Working for all 

From 30 June 2014 all employees with 
26 weeks’ service will have the right to 
ask to work flexibly. Currently only 
those with children under the age of 17 
(or 18 if the child is disabled) and    
certain carers can request it. ACAS 
have already published draft guidance 
on their website. 
 

Personal Injury Settlements 

In the first four months of the year  
UNISON has recovered £744,006.97 
for members in the North West. 
Branches should ensure that members 
are aware of the legal services       
UNISON provides. 

News in Brief 
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The Government has introduced a new stage in 
the access to workplace justice in the form of 
ACAS Early Conciliation (EC). This is another   
hurdle which workers have to comply with before 
they can bring a claim at the employment tribunal 
(ET). 

EC is a mandatory requirement for individuals 
(prospective claimants) who think they may have a 
claim. It will not be possible to lodge an ET claim 
from 6 May 2014 without first having gone through 
the EC process. 

At the end of EC ACAS will issue a certificate 
which will contain a unique reference number. It is 
mandatory that this unique reference number is put 
on the ET1 form. Failure to include the reference 
number will lead to claims being rejected. 

UNISON has updated its Employment Tribunal 
Representation Scheme Protocol to reflect these 
changes. 

EC is the first stage of litigation and so will only, 
except in exceptional circumstances, be triggered 
where a case has been assessed as having      
reasonable prospects of success. 

Triggering EC does affect the usual ET time limits 
and so members should be advised not to trigger 
EC without first attempting to seek organiser 
agreement. 

It is therefore extremely important that          
potential legal claims are submitted to the    
Regional Office, on a properly and fully       
completed CASE Form, with all the necessary 

documentary evidence, as early as  possible. 

Where CASE Forms are incomplete they will be 
returned to Branch for completion and return to 
the Regional Office without further delay.      
Delays have the potential to prejudice a     

member’s legal claim. 

Where cases are assessed as having reasonable 
prospects of success EC will be triggered by the 
Organiser who will liaise with the member and   
explain the process. EC is normally initiated via the 

ACAS website. 
ACAS then contact the member 

directly to confirm some basic details. The member 
will be advised that they should inform ACAS that 
they are represented by UNISON and provide 
ACAS with the organiser’s contact details. 

The Organiser will then negotiate settlement and 
will liaise with Thompsons as is necessary. Where 
a case has reasonable prospects of success and 
settlement is agreed, Thompsons will advise on the 
COT3 wording. 

If settlement is not possible then, assuming        
reasonable prospects of success, a claim will be 
pursued in the usual way. The member should  
ensure the EC Certificate containing the unique 
reference number is passed to the Organiser   
without delay. 

If a case does not have reasonable prospects of 
success then EC is not triggered by the Organiser. 

The EC process does affect the usual limitation 
deadlines and advice should be sought on this 
from the Organiser. 

It is vital that CASE Forms are received in     
region early. Where CASE Forms are received 
less than 28 days before the time limit for   
lodging an ET claim it is not possible to assess 
the merits of the claim. Branches should inform 
members that the CASE Unit, in consultation 
with Thompsons, will decide whether it is the 
member or the union who are responsible for 

lodging the claim. 

It is not appropriate for UNISON generally to 
lodge protective claims at the last minute and it 
is not fair to members who seek advice in good 
time. This will only happen in very exceptional 

circumstances. 

Ensure CASE Forms are sent to the CASE Unit at 

the earliest opportunity if you believe there is a   

legal claim. Make sure that all relevant paperwork is 

included and all sections completed. 

Clearly highlight any date of incident. 
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New CASE Form 

Arising out of the introduction of ACAS Early Conciliation, UNISON has amended the CASE Form to reflect the   

additional requirements on prospective claimants. With immediate effect please use the new CASE Form dated 

April 2014 and destroy any stocks of old CASE Forms. There is also now detailed guidance at the front of the 

CASE Form to assist with completion and submission of CASE Forms. 

New CASE Form - http://www.unison.org.uk/catalogue/22323 

ACAS Early Conciliation 
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The impact of the Alemo Herron case 
The outcome of the Alemo Herron v Parkwood   
legal challenge and the new TUPE regs will have a 
significant impact for UNISON members whose pay 
and conditions are TUPE linked back to their old 
employer (the transferor). This gives rise to         
substantial bargaining and organising challenges 
for two main reasons. 

1) TUPE’d staff will no longer have a dynamic link 
to transferor pay and conditions. UNISON will now 
need to bargain separately on annual pay           
increases with each employer. 

2) The new TUPE regs will enable transferee     
employers (receiving employers) to give notice on 
TUPE transferred collective agreements after 12 
months. Providing changes are overall no less    

favourable and they are implemented by        
agreement. Although it’s not clear if this means   
individual or collective agreement. 

Some employers may choose to continue with a 
dynamic approach but where they don’t UNISON 
will have to negotiate with this employer at a 
branch or regional level . 

It will be difficult to know the extent that employers 
may seek to move away from collective          
agreements post TUPE transfer, and there is much 
that will need to be clarified and tested at the     
employment and employment appeal tribunals. 

Branches should ensure these matters are         
discussed with their Regional Organiser as they   
arise. 

Top Tip - Capability Dismissals 
In cases of long term absence the basic question is 
whether it is reasonable for the employer to wait 
longer and, if so, for how long. 

In deciding, it is vital the employer discover the true 
medical position and consult with the employee on 
their view. Whether an employer can wait longer 
will depend on the size and resources of the       
employer. It is not simply sufficient for the           
employers to refer to occupational health and ask 

the employee for their views. The employer must 
weigh that information against their knowledge of 
the employee and the employer’s ability to sustain 
the ongoing absence. 

A capability procedure is not the means to an end 
in itself, rather it is there to assist an employer    
answering questions identified by the courts. 

Absence due to ill health remains a fair reason for 
dismissal.  

Employment Tribunal Deadlines 
If a member does not submit a claim within the specified time limit then they have lost their right to do so. Put 
the date of incident clearly in the box on the CASE Form. Please bear in mind the time limits below (list not 

exhaustive); 

 Unfair Dismissal – 3 months less one day.  Members who start employment on or after the 6th 
April 2012 will need 2 years service before being able to pursue such a claim. If employment began 

prior to this date only 1 years service is need. 

 Discrimination – 3 months less one day from the last act of alleged discrimination 

 Unlawful Deduction of Wages – 3 months less one day from date of last deduction 

 TUPE – failure to inform & consult – 3 months less one day starting with the last of the dismissals 

or the transfer date. 

Branches should not wait for appeal processes to conclude before submitting CASE Forms. Appeals 
can take weeks/months to complete and the time limits begin immediately, for example, from the date a 

member is dismissed. 

Please also consider the effect that ACAS Early Conciliation has on time limits. Whilst time limits can 
be extended with Early Conciliation it is best practice to work on the basis of the usual time limits 

Contact your Regional Organiser if you’re unsure. It is better to be safe than sorry! 
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The new regulations came into effect on Friday 31 
January 2014 and will only apply to transfers that 
take place after that date. 

These new regulations preserve the continuity of 
employment and terms and conditions of those 
employees who are transferred from the old      
employer (the transferor) to the new employer (the 
transferee). 

Service provision changes 

The government intimated that it would remove 
service provision changes from the definition of a 
relevant transfer. Fortunately, it has changed its 
stance, and service provision changes remain. 

However, there is a new test for whether or not 
there has been a service provision change. 

The new Regulation 5 requires that the activities 
carried out after the change in service provider 
must be fundamentally the same as those that 
were carried out by the person who has ceased to 
carry them out (the old employer). 

This rules out changes made in historic transfers 
and only refers to activities carried out by the most 
recent transferor. This narrows the scope of this 
section. 

Changes to terms and conditions 

As was the case previously, the new employer can 
vary terms and conditions if the changes have 
nothing to do with the transfer. 

The revised regulations allow a variation of       
contract if the sole or principal reason for the   
variation is an economic, technical or                 
organisational reason entailing changes in the 
workforce, provided that the employer and         
employee agree that variation. 

A variation is also permitted if the contract allows it. 

However, if an employer tries to agree a term that 
allows them to make variations in the future, and 
the sole or main purpose for that change is the 
transfer, then such variations would be void. 

Where a transferee attempts to harmonise the 
terms and conditions of transferred staff with those 
of existing staff, then the transfer would be the  
reason for the change, and in breach of TUPE. 

Collective agreements 

An employer is permitted to seek agreement to 
vary terms and conditions incorporated from a   
collective agreement a year after the transfer. This 
variation may only take place with the agreement 

of the individual employee, and if the terms overall 
are no less favourable than their current terms. 

This means that some terms can be less            
favourable as long as some are more favourable 
and, considered altogether, the previous terms and 
conditions and the current terms and conditions 
balance out. 

This will be a very difficult exercise in practice and 
no doubt will the subject of litigation. 

The TUPE guidance points out that changes that 
are entirely positive from an employee's             
perspective are permitted. 

The new Regulation 4A, provides that transferred 
contracts do not bind the transferee to any term of 
a collective agreement agreed after the date of the 
transfer if the transferee is not a participant in the 
collective bargaining machinery. 

This expressly provides for a 'static' approach to 
the transfer of terms derived from collective    
agreements. 

For example, if an employee's pay is set at £8.50 
an hour on the date of transfer from                     
local government to SERCO, any increase         
negotiated by say the NJC, after the date of the 
transfer, to say £8.75, will not apply to the        
transferred employees. 

Such pay increases would apply if SERCO took 
part in the pay negotiations. 

 

Changes to TUPE 
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More information on TUPE Changes 
 

The new regulations - 
http://www.legislation.gov.uk/uksi/2014/16/

contents/made 
 

Government guide to TUPE regulations - 
https://www.gov.uk/government/publications/

tupe-a-guide-to-the-2006-regulations 
 

New UNISON TUPE Guidance - 

https://www.unison.org.uk/Catalogue/22317 
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Dismissal 

The new or old employer cannot fairly dismiss an 
employee, if the sole or main reason for the       
dismissal is the transfer. 

However, the transferor and transferee may fairly 
dismiss someone if the sole or principal reason for 
the dismissal is an economic, technical or           
organisational reason entailing changes in the 
workforce. 

Such a dismissal will be fair as long as: 

1. the employer acted reasonably in all the  
circumstances in treating that reason as sufficient 

to justify dismissal; and 

2. the employer met the other requirements of 

the law on unfair dismissal; or 

3. the dismissal is by reason of redundancy. 

Where dismissal is by reason of redundancy, the 
new employer will still need to make sure that the 
redundancy is fair - for example that the selection 
for redundancy is fair and not based on the fact 
that the person is a transferred employee. 

Regulation 6 changes the expression "changes in 
the workforce" to include a change to the place or 
location to bring it in line with redundancy          
provisions under section 139 of the Employment 
Rights Act 1996. 

So where the transferee no longer requires the 
transferred staff to carry on the transferor's      
business or to carry out work of a particular kind in 
their ordinary place of work, then such employees 
will be deemed to be redundant.  

As previously pointed out, this interpretation to a 
change of location is probably inconsistent with the 
Acquired Rights Directive. 

Please alert UNISON to any cases concerning a 
change of location after transfer. 

A new employer can still fall foul of this section, if 
they change the employee's location after a      

transfer and do not have an economic, technical or 
organisational reason for doing so. 

Pre-transfer consultation on redundancies 

Where a transferee proposes to make 20 or more 
staff redundant in a redundancy that will affect 
some or all of the transferring employees, it may 
elect to consult in relation to those redundancies 
before the transfer. 

However, before pre-transfer consultation can take 
place, the transferee has to seek agreement with 
the transferor. 

The effect of this is that the new employer, the 
transferee, can consult on post transfer              
redundancies with the trade union recognised by 
the transferor, ie the old employer. 

The transferee may chose to cancel a decision to 
carry our pre-transfer consultation. If it is cancelled, 
it cannot later be revived. 

The pre-transfer consultation should continue after 
the transfer if it has not been concluded and it may 
continue with the same appropriate                    
representatives. 

However, any notice of redundancy can only take 
place after the transfer and not before it. This is 
because the transferee will not be the employee's 
employer until after the transfer. 

Other changes 

Micro businesses - those which employ less than 
10 staff - may inform and consult employees      
directly when there are no existing appropriate   
representatives. 

The deadline for the old employer to supply       
employee liability information to the new employer 
has increased from 14 to 28 days before the    
transfer. 

As with all legal matters please seek advice 
from your Regional Organiser in the first       
instance when dealing with these new TUPE 

Regulations. 

Changes to TUPE - continued 
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UNISON Employment Tribunal Representation Protocol 

Following the introduction of ACAS Early Conciliation UNISON has updated its guidance to Branches on the ET           

Representation Protocol. 

Employment Tribunal Representation Protocol Branch  Guidance (requires UNISON website sign in) -   

http://www.unison.org.uk/documents/3520 



Please see below for an up to date staff 
list for the Bargaining, Equalities and                 
Representation Team; 

Team Manager 

Steve Stott 

Team Admin 

Lesley Campbell 

Gillian Gorman 

Francesca Nuttall* 

Elisabeth Ratcliffe* 

*Work on a job share basis 

Greater Manchester 

Mike Booth - Regional Organiser 

Rebecca Lumberg - Area Organiser 

Cheshire & Merseyside 

Keith Bradley - Regional Organiser 

Damian Isherwood - Area Organiser 

Lancashire & Cumbria 

Jim Moodie - Regional Organiser 

James Rupa - Area Organiser 

Access to LRD Online 

You may recall previous bulletins giving details on 
how to  access LRD Online. UNISON at a national 
level no longer pay for branch access and so 
branches wanting access have to pay for the service 
on a branch by branch basis. 

Visit www.LRD.org.uk  

CASE Unit Contacts 

Telephone - 0161 831 1624 

Email - nwcaseunit@unison.co.uk 
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CASE Unit Staffing Allocations 

 Website: www.unisonnw.org   Twitter: @NorthWestUNISON 

Remember people can Join UNISON online 
www.unison.org.uk/join 

Has the member agreed the settlement? If not 

do not send it.  

Branches should ensure terms of agreements are 

agreed by both the member and employer before 

sending to the CASE Unit. Thompsons and the 

CASE Unit cannot involve themselves in the      

negotiation of compromise/settlement agreements. 

That should be carried out by the branch and/or         

Regional Organiser. 

The fee Thompsons charge is £350 + VAT. 

Branches should ensure that the employer has 

agreed to pay the member’s legal fee of £350 + 

VAT. This is Thompsons fee, it is not negotiable 

and it is paid for by the employer and should be 

incorporated into the agreement. 

Agreements must be sent to the CASE Unit 

with a completed pro forma. 

There is a pro forma which should accompany the  

agreement. This should be completed fully. If the  

agreement is received without the pro forma or 

with an incomplete pro forma it will be returned to 

the sender. Please ensure that if there is a  

deadline that you state what the deadline is 

Send completed pro forma and  agreement to the 

CASE Unit in hard copy or via email to       

nwcaseunit@unison.co.uk Please do not email 

to individual members of staff. 

A Reminder on Compromise/Settlement Agreements 
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